opponent presents no conflicting evidentiary matter.1
(Citations omitted).  That is, the moving party must
present affirmative evidence of facts that, if true,
would compel a judgment for that party ....

In assessing whether a party moving for summary judgment
has met his or her burden, a court must view all
inferences to be drawn from underlying facts in the
light most favorable to the party opposing the motion.
(Citations omitted).  McKinney v. Dole, 765 F. 2d 1129,
1134-1135 (D.C. Cir. 1985).

Under the Mine Act, unlawful reprisal occurs when (1) a
miner participates in a statutorily protected activity, (2)
an adverse employment action is taken against him or her, and
(3) a causal connection existed between the two.  Here
complainant's verified opposition shows she participated in
numerous acts of claimed protected activity, including the
fact that on July 18, 1985 she reported, that due to the
disabilities suffered to her feet while working in the No. 2
Mine during the period July 15 to 18, she had become a hazard
to her own safety and to that of her co-workers.  With
respect to the second element, Ms. Owens pleadings and
opposition set forth numerous adverse actions such 'as (1)
Monterey's continuing refusal to classify her injuries as
work-related, (2) its refusal to reimburse complainant for
the legal expense she incurred in prosecuting her own
workmen's compensation claim, and (3) regular and continuing
acts of claimed job discrimination, vilification,
retaliation, and harrassment due to an anti-women miner and
safety animus.
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Third, it seems clear that if complainant's injuries
were; in fact, work related as well as the proximate cause
and justification for her refusal to work from July 18 to 29,
1986 she tjtas stated_a. claim for which relief, including
injunctive relief, may be granted under the Mine Act if any
of the many adverse actions alleged were motivated in any
part by her safety complaints and activities.  See, Secretary
on behalf of Dunmire and Estle v. Northern Coal Co. , 4 FMSHRC
126, 142 (1982); Rosalie Edwards v. Aaron Mining Co. , 5
FMSHRC 2035 (1983); Pratt v. River Hurricane Coal Company,
Inc. , 5 FMSHRC 1529 (1983).

It is axiomatic that on a motion for summary decision,
the trial judge cannot try issues of fact but only determine
whether there are issues of fact to be tried.  Once this is
determined in the affirmative the motion must be rejected.
This is true whether or not the case will ultimately be tried
to a judge or a jury.
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